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A Introduction

Transport is of vital importance for the EC: free movement rights are
not worth much if there are no adequate means of movement which
includes transportation, be it of persons or of goods. In this context,
shipping plays an important role. Around one third of the trade between
the Member States and 90 % of trade with third countries is conducted
by ship." This shows the importance of a well-working maritime transport
industry for the Common Market and for the European economy as a
whole. The international shipping industry has a long tradition of ,self-
regulation*? which includes the conclusion of agreements. According
to the carriers, this is necessary for reasons connected notably to the
stability of the maritime transport sector.® Obviously, such agreements
may affect competition. This study examines the application of EC
competition law in the special environment in which the shipping industry
operates, with special emphasis on the two block exemptions of Art. 3
of Regulation 4056/86* and Art. 3 of Regulation 823/2000.5 It will show
that, like with a drunken sailor, something is seriously amiss with the
way EC competition law is applied in this specific field. The first chapter
provides some background information on the development of the
shipping industry since the middle of the 19" century and an overview
of the main legal developments in EC maritime competition policy.
Chapter two, which constitutes the main part of this paper, contains an
analysis of the two block exemptions mentioned. Chapter three
addresses the question whether the current approach of EC competition
law is adequate and compatible with the relevant Treaty provisions.
This will lead to some concluding remarks on the question whether the
current approach should be continued or whether it is advisable to modify
it.



B. Historical and legal developments in maritime transport
L. Development of the shipping industry

The advent of the steamship from the 1850s onwards led to a number
of changes in the shipping industry.® Before, it had not been possible to
offer a service based on a fixed schedule since the sailing times
depended on the weather. Additionally, the volume of international trade
and the transport capacity increased considerably. The reduced length
of the Europe-Asia route resulting from the opening of the Suez canal
in 1862 led to substantial excess capacity, and over-tonnage became
one of the central problems. In order to combat the resulting cut throat
competition, ship owners began to enter into agreements regarding
prices and other conditions of transport, called conferences. The first
such conference concerned the United Kingdom — Calcutta, India route
and started operation in 18757. The conference system soon spread
throughout the world. At first, governments accepted its existence,
based on arguments that are still prominent in current discussions.2In
England, the Royal Commission on Shipping Rings in 1909 referred to
advantages such as rate stability and regularity of service®. In the Uni-
ted States, the so-called Alexander Committee investigated the effects
of shipping conferences in the light of the Sherman Act of 1890 and
concluded that the advantages of the conference system significantly
out-weighed the disadvantages. This led to the adoption of the Shipping
Act of 1916 which allowed for conferences under government control
(but nevertheless prohibited some specific practices, such as the use
of fighting ships'® and retaliatory measures against shippers using the
services on non-conference carriers)."

If the advent of the steamship caused a first revolution in maritime
transport, a second revolution occurred with the invention of container
shipping, starting in 1966 in the USA. Containerisation resulted' in an
enlargement of transport capacity and a speeding up of travel, due to

the modern vessels used. It also created the possibility of door-to-door
transport by way of intermodal or multimodal transport, that is a
combination of sea and land transport offered by the same carrier.
Further, the costs for stevedoring were reduced due to the possibility
of mechanical loading and unloading. This was also faster, allowing
the vessel to spend more time on sea generating profits. At the same
time, containerisation made the purchase of new and expensive vessels
necessary and carriers had to incur costs for the provision of
containers.™ For the customer, the packaging costs were likely to be
reduced; carriers regularly provided the containers free of charge.
Goods transported in a container are also less susceptible to damage
and pilferage. Containerisation led to structural changes in the mariti-
me transport industry in the form of a new type of alliances, called
consortia." Different from conferences, consortia do not focus primarily
on price fixing. They are a form of co-operation with the aim of sharing
the high costs involved in operating a modern container fleet (no longer
affordable to the existing liner companies) while improving the quality
of service.” Consortia take such diverse forms as joint scheduling,
slot and space exchanges, equipment pools, joint offices, joint termi-
nal operations, cargo sharing, revenue sharing agreements and shared
inland operations. Today, consortia are the most important form of
cooperation in the field of maritime transport.®

More recently, yet another type of agreement emerged, called talking
agreement.'” This started in the 1980s when agreements began to
include both conference and non-conference lines operating in the same
trades. Talking agreements provide a forum within which conference
and rivalling non-conference lines can co-ordinate their actions by acting
together on such issues as capacity management, rates and various
other charges and fees. This new type of agreement emerged because
traditional conferences were not able to attract participation of the new
independent lines which offered a service of comparable quality to that



of liner conferences and which did not wish to give up their freedom.
Talking agreements provided a broader and sufficiently flexible form of
cooperation.

II. EC legislation in the field of maritime transport

It is well known that for a long time the Common Transport Policy
envisioned in Arts. 3(1)(f) EC and Arts. 70 to 80 EC was largely
characterised by inactivity on the side of the Community,'® particularly
in the field of maritime transport.’® One possible reason? for this is the
fact that, before the accession of the United Kingdom, Ireland and Den-
mark in 1973, the Member States were all connected by land. Before
1973, 90 % of the intra-Community transport was land-bound; thereatter,
more than 90 % of the transport to the new Member States was mari-
time, with no alternative. More recently, 33 percent of intra-Community
trade and 90 % of the trade between the Community and third countries
is carried by ship. Another possible reason is that Art. 80(2) EC, the
legal basis provision in the field of maritime transport, originally required
unanimity in the Council '

In Commission v France,?? the Court held that the general Treaty rules
apply in the field of maritime transport (see also Nouvelles Frontiéres®
and, specifically for competition law, Ahmed Saeed).?* However, Re-
gulation 141/62% excluded transport from the field of application of Re-
gulation 17/62.26 The exemption was unlimited in time for air and mari-
time transport, but for rail, road and inland waterway transport it was
limited until the 30™ of June 1968.2” Regulation 1017/68% provided for
special rules for the application of EC competition law in the field of
transport by rail, road and inland waterway,?® but again excluded air
and maritime transport.*° As a result, there were no provisions on the
level of secondary law dealing with the application of the competition

rules to maritime transport.

The Community’s first major step to regulate the field of maritime
transport was the adoption of Regulation 954/79 (the ,Brussels
package“).®! It enabled the Member States to ratify or accede to the UN
Convention on a Code of Conduct for Liner Conferences (the UNCTAD
Code) as individual Member States of the Community. The main
competition rule in the UNCTAD Code is the so-called ,40:40:20 rule®.
According to Art. 2 IV UNCTAD, national shipping lines of the countries
in question are entitled to equal shares in the freight and volume of the
trade between them and third country shipping lines are entitled to a
significant part. In that latter context, Art. 2 IV gives the example of 20
percent. The provision has consequently been interpreted in such a
way as to allocate trade in the 40:40:20 pattern. Further, the UNCTAD
Code provides for a definition of liner conferences (later to be repeated
in EC legislation)®*? and provisions with regard to the freedom to provide
services and the freedom of establishment.® The purpose of this code
was to give the developing countries a chance to realise their ambitions
of having an own fleet, which was seen as a sign and means of
independence and as a means of saving foreign currency. Before the
existence of the UNCTAD Code, 85-90 % of maritime transport was
carried out by conference members which made it difficult for new
competitors to enter into the business. Governments from developing
countries therefore established cargo reservation schemes in favour
of ships flying their flag. In the EC it was hoped that such practices,
which were potentially harmful to EC carriers, could be avoided if the
Member States could become parties to the Convention containing the
UNCTAD code. This code, signed in Geneva in 1974, was to enter into
force 6 months after at least 24 countries carrying 25 % of the world
tonnage (per 1973) had become contracting parties to the code. The
importance of Regulation 954/79 in this context is reflected by the fact
that the UNCTAD code only entered into force in 1983 after it had been



ratified by Germany and the Netherlands.

The Commission, fearing that the UNCTAD Code was not in line with
EC competition law, first presented three proposals aiming to prevent
Member States from becoming parties. This was followed by a a
common position.** However, on the last day when the Convention
containing the UNCTAD Code was open for signature, the governments
of Belgium, France and Germany signed it, but stated that ratification
could only take place if obligations arising from of the Treaty of Rome
were not violated. A new Commission proposal then suggested that
Member States may become parties to the Convention provided that
the principle of free trade would prevail within the Community and in
relationship to all OECD countries. The measure passed by the Council
to this effect in 1979 was Regulation 954/79. The Regulation provides
for certain modifications of the rules under the UNCTAD code which
the Member States have to respect (such as Art. 3 on intra-Community
cargo allocation).® The Regulation is a compromise: on the one hand,
the support of the UNCTAD code through Community legislation can
be considered a concession to the developing countries, on the other
hand the principles of EC competition law are protected.*

The last recital of the Preamble to Regulation 954/79 refers to both the
stabilising effect of liner conferences and to the possibility of a conflict
with EC competition law. A first legislative proposal that has to be seen
in this context was presented in 1981.3” The Commission report ,Pro-
gress Towards a Common Maritime Policy: Maritime Transport",3®
published in 1985, constituted the first attempt to develop an EC shipping
policy in a systematic way. It contained several specific proposals for
Regulations. In 1986 four Regulations were adopted which are now at
the centre of EC maritime policy.*® Regulation 4055/86% provides for
the application of the freedom of services in the maritime transport
sector, be it transport between EC Member States or transport to third
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countries. The only requirement for providing maritime transport
services in the EC consists in the carrier being seated in a Member
State or the relevant ships being registered under the flag of a Member
State; rules giving preferential treatment to ships running under the
national flag are no longer permissible. Existing agreements with third
countries which contained freight allocation rules had to be eradicated,
unless they were non-discriminatory, and the conclusion of new
agreements of this type became illegal in principle. The regime of Re-
gulation 4055/86 is complemented by Regulation 4058/86.#' Its objective
is to ensure that EC carriers have the same access to trade on routes
to third countries as foreign carriers have, by allowing the Member States
to coordinate their efforts against third country measures aimed at
protecting their fleet. Upon application of a Member State the Council
may decide on measures such as import quotas, import charges or
the requirement to obtain permission to load, unload and transport
freight. A third measure, Regulation 4057/86,%> aims at levelling the
playing field for European carriers in relation to third country carriers.
The emphasis is placed on unfair pricing practices of third country
carriers. The Community may impose a regressive duty on third country
carriers if they have been found to cut rates due to state intervention
and thus distort the market. The Community may only proceed in such
a way if the distortion due to state intervention results in substantial
damage on part of the Community carriers and interests of the
Community. Finally, Regulation 4056/86® constitutes the centrepiece
of EC competition legislation in relation to maritime transport. It provides
rules in two main areas: first, procedural rules for the application of the
Treaty provisions on competition in the field of maritime transport
(though the Regulation does not apply to tramp services for which Art.
1 Regulation 141/62 remains applicable) and second, a block exemption
for liner conferences (Art. 3), aiming at coordinating Community law
with the UNCTAD code in order to prevent a conflict of the two types of
law.** The block exemption for liner conferences is special in several
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ways.* It is unlimited in time, whereas normally block exemptions have
to be renewed after a certain time. Further, Art. 3 Regulation 4056/86
allows joint price fixing which is a concession not found in any other
block exemption. Finally, it is passed in the form of a Council Regulati-
on, and not in a Commission Regulation adopted based on an enabling
Council Regulation.

As far as consortia are concerned, the Council asked the Commission
already at the time of the adoption of Regulation 4056/86 whether there
was a possibility for granting a group exemption.*® In 1990 the
Commission presented a report*” in which it stated that consortia can
help to increase productivity and capacity utilisation, produce economies
of scale leading to reduced costs, increased reliability and improved
quality. The report also contained a first draft for an enabling regulation.*®
Regulation 479/924° was adopted on the basis of Art. 87 of the Treaty
(now Art. 83 EC) only, even though some Member States argued that
Art. 84(2) (now Art. 80(2) EC) should have been relied on as well.*®
Based on this Regulation, the Commission presented a draft text for a
block exemption in 19945! which led to the adoption of Regulation 870/
95,52 later replaced by Regulation 823/2000% which is valid until April
25, 2005. In both Regulations, the preamble states that the block
exemption is granted because consortia typically conform to the
requirements of Art. 81(3) EC. The exemption differs from other block
exemptions in that it does not contain black and white lists. Instead, all
cooperation between ship owners with the purpose of providing a joint
liner service is exempted as long as the agreements in question conform
to the obligations and conditions laid down in the Regulations.?* Furt-
her, there are only very limited procedural provisions.
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C. The block exemptions for liner conferences and consortia
l. The block exemption for liner conferences
1. General issues under Regulation 4056/86

Views regarding the relevance of Arts. 81 and 82 EC for the interpretation
of Regulation 4056/86 differ. Some argue that the Treaty provisions
form the standard for a correct interpretation and that it is therefore
necessary to pay special attention to Art. 81(3) EC.>® Others maintain
that the regulation provides for a closed system of rules that must be
interpreted primarily from within. Therefore, only general Treaty
provisions such as Arts. 2 and 3 EC must be followed.® In this context,
it is argued that Arts. 81 and 82 EC are mainly concerned with the
functioning of the internal market. Since shipping is a world-wide activity,
these provisions cannot be simply transferred to this sector. Further,
without a broad interpretation the very objective of Regulation 4056/86,
which is to co-ordinate EC law and the provisions of the UNCTAD code,
cannot be achieved. However,% Regulation 4056/86 is also based on
Art. 87 of the Treaty (now Art. 83 EC), expressly in order to give ,effect
to the principles set out in Articles 85 and 86“. Further, in the framework
of the hierarchy of norms primary law always prevails over secondary
law. Therefore, a regulation must conform to Treaty law as a whole.
There can be no difference in quality. Finally, the argument that an
interpretation in line with Arts. 81 and 82 EC does not pay sufficient
tribute to the specialities of maritime transport is misguided: Regulati-
on 4056/86 provides for a block exemption, unlimited in terms of time,
for price fixing arrangements of liner conferences, something granted
nowhere else. Therefore, Arts. 81 and 82 EC must remain the yardstick
for the Regulation’s interpretation, including a careful evaluation of its
provisions in the light of Art. 81(3) EC.

Regulation 4056/86 is applicable to international maritime transport to
and from one of the ports of the Community; transport between two
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ports of the same Member State (cabotage) and transport between
ports of third countries is not covered (Art. 1 of the Regulation). An
interpretation similar to U.S. American law, which is applicable to all
transport if there is a direct, substantial and reasonably foreseeable
effect on the domestic commerce, has been suggested but is excluded
in view of the Regulation’s express wording.%® In terms of material
scope, Regulation 4056/86 applies to liner shipping only; tramp shipping
is excluded by virtue of Art. 1(2) and (3)(a). Some have argued that
tramp services remain covered as long as they do not fully correspond
to the definition in Art. 1(3)(b) of the Regulation.*® Relying on the
regulation’s preamble (where it is stated that ,it appears preferable to
exclude tramp vessel services from the scope of this Regulation®),
others maintain that tramp services are always excluded, independent
of that definition.s® At the same time, these authors concede that there
is no apparent reason for the general exclusion of tramp services from
Regulation 4056/86. Indeed, it is stated in the Regulation’s preamble
that the underlying reason for an exclusion of tramp services seems to
be that this sector of shipping typically operates in accordance with
free-market principles. If this is not the case, as in the case of joint
price fixing, there is no reason for the exemption. Further, it may be
unhelpful to subject tramp services at large to the uncertainties of the
cumbersome procedure laid down in Arts. 84 and 85 EC.® The
Commission is likely to follow a strict interpretation® (which is not
surprising given that then the Commission enjoys more competences
in applying EC competition law to maritime transport).
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2. Relevant provisions in the context of the block
exemption

The block exemption for liner conferences (Art. 3 of Regulation 4056/
86) allows for collusive conduct by fixing rates and conditions of carriage.
Art. 3(a) to (e) list a number of further activities that are exempted,
such as the coordination of timetables, the coordination and allocation
of sailings and the regulation of capacity. The non-discrimination clause
of Art. 4(1) embodies the principle expressed in Art. 81(1)(d) EC. Under
this provision, it is prohibited to treat comparable situations differently
and different situations in the same way unless there is economic
justification (which must be based on objective principles).®® The fact
that Art. 4 does not provide for a set of criteria, criticised by some as
leading to legal uncertainty,® has the advantage of allowing for a case-
by-case analysis.® Discriminatory behaviour is automatically void ex
tunc (Art. 4(2) or the Regulation juncto Art. 81(2) EC). Art. 4 has acquired
special importance in view of the fact that since the invention of inter-
modal transport shippers have lost their traditional role in choosing the
route by which goods are transported.®® Finally, Art. 5 provides for a set
of detailed obligations that have to be obeyed in connection with Art. 3.
These concern consultations between transport users and conferences,
loyalty arrangements, services not covered by freight charges,
availability of tariffs to transport users and notification to the Commission
of awards at arbitration and recommendations made by conciliators.
The aim of Art. 5 is to ensure that the interests of transport users are
duly taken into account and that the restrictions to competition
connected with the liner conference system are kept to an absolute
minimum.®” Non-compliance with these obligations does not necessarily
lead to the withdrawal of the block exemption, although this is possible
in the sense of an ultima ratio (Art. 7(1)). Examples of less restrictive
actions are recommendations and fines.
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3.  Specific problems
a) Multimodal transport

When liner shipping companies began to offer door-to-door transport
they also started to fix prices for the land leg of their operations. In
principle, such behaviour is contrary to Art. 81(1) EC. However, under
Regulation 4056/86, the status of inter-modal transport is ambiguous. %8
In particular, the Commission’s view that Art. 3 prohibits the fixing of
prices for the land leg® has been opposed by carriers and in academic
writing, based on a variety of arguments.” The FEFC points to Art. 5(3)
which allows shippers to choose their own haulage contractor if the
inland leg is not included in the freight rate. It argues that if the inland
leg is included in a common freight rate, then the carrier must be allowed
to select the haulage contractor. This only makes sense if the conference
has the right to extend the common freight rate also to the land leg of a
multimodal transport operation. According to the Commission, Art. 5(3)
does not relate to a common conference tariff but to the conditions
offered by the individual carrier. It states obligations that the individual
carrier has to fulfil if he wants to benefit from a possible group exemption.
Further, reference is made to the Council’s statement in the minutes
on the adoption of Regulation 4056/86 that ,in practice, non-application
of Art. 85 (1) will be the rule as regards the organisation and execution
of successive or supplementary multimodal sea/land transport
operations and the fixing or application of inclusive rates for such transport
operations”. However, this was said in relation to Art. 2 of Regulation
4056/86 and Art. 3 of Regulation 1017/68 both of which cover technical
agreements distinct from liner conference agreements. It is also argued
that the block exemption must apply because otherwise conferences
cannot properly play a stabilising role due to the fact that it would be
possible for carriers to undercut the agreed maritime freight rate by
offering cheap land transport. However, price fixing by conferences
cannot stabilise prices in other transport sectors such as road or rail
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transport. There is no certainty that price reductions negotiated by
buyers of inland transport services on the basis of their market power,
must be passed on to the shipper. Further, exemptions are not granted
for the purpose of enforcing discipline among the members of a cartel.
Therefore, the stabilising purpose of the liner conference block
exemption does not necessitate an extension of this block exemption
to price fixing for the inland leg of a multimodal transport operation.

By declining the applicability of the block exemption, the Commission
relies on the wording of Art. 1(2) which speaks of ,maritime transport*
only.” It also points to the Regulation’s preamble which states that ,in
the case of inland transport organised by the shippers, the latter continue
to be subject to Regulation (EEC) 1017/68“.72 This relates to Art. 5(4)
which covers the availability of tariffs to conference users: they must
not be able to inform themselves about conference rates because
carriers might act as a cartel when they themselves buy land transport
services. Therefore, the carriers’ argument that the recital only means
that conferences buying inland transport services from haulage
companies do not fall under the group exemption in their function as
buyers, cannot be correct. Art. 3 Regulation 4056/86 is unequivocal
insofar as it relates to the price charged to the shipper, not to the price
that carriers have to pay to inland haulage contractors. Further, during
the process of adopting Regulation 4056/86, the European Parliament
suggested an amendment with the aim of explicitly including multimodal
transport into the scope of Art. 3 Regulation 4056/86.7 This was rejected
which strongly suggests that the legislator did not want to extend the
block exemption to price fixing for the land leg of a multimodal transport
operation. Indeed, an extension of the block exemption to the land-leg
of multimodal transport would create an imbalance in relation to other
modes of transport, where Art. 2 lit. a Regulation 1017/68 prohibits joint
price fixing.” As for individual exemptions, the Commission has never
granted one in this matter.”
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b) Capacity management programmes

A further question is in how far carriers are allowed to engage in capacity
management programmes. Such programmes typically include an
agreement that carriers use only a certain percentage of transport
capacity on each ship.” Art. 3 lit. d of Regulation 4056/86 specifically
permits ,the regulation of the carrying capacity offered by each member*.
The carriers argue that this covers all kinds of capacity management
programmes. According to the Commission, such programmes are
permissible only if they aim at ensuring the regularity, reliability and
frequency of liner transport to all ports served by a conference or if they
aim to balance seasonal or economical changes affecting demand.
The programmes must either reduce the physical shipping capacity or
the frequency of service™. This has been interpreted as meaning that
agreements to reduce capacity utilisation by a certain percentage are
illegal, but agreements to reduce sailings on a certain route or to reduce
the number of ships that operate a certain service is lawful.”® It is
criticised that in this way a comparatively mild form of capacity reduction
is prohibited and a severer form allowed. However, ships that do not
sail do reduce fixed operating costs per unit in comparison to ships
sailing partially empty. Such a reduction in capacity therefore could
prove beneficial to the shippers and should be allowed.™

The Commission argues that the activities enumerated in Art. 3(a)-(c)
are ancillary activities to the main conference activity, which is price
fixing, and do not in themselves constitute a significant restriction to
competition, different from capacity management programmes.
However, such an interpretation is based on the presumption that the
activities enumerated in Art. 3 are not of equal value.®® There is no
indication that lit.d. takes a special position in this context.®' The
Commission’s main argument is more convincing: to allow for unlimited
capacity management programmes is not coherent with the aim of
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realigning EC law with the UNCTAD code. The two bodies of law define
the term ,liner conference” in the same way. From Art. 19(1) UNCTAD
Code® and its title (,Adequacy of service“) the Commission concludes
that the main purpose is to ensure a high quality standard of liner
shipping, whilst capacity management programmes primarily aim at
raising shipping rates.® Against this, it has been argued that there is no
criterion for properly distinguishing the different programmes; all aim at
raising the freight rates through a limitation of transport capacity.’
However, to grant liner conferences far reaching powers to control
shipping capacity would create an incentive for larger shipping
capacities, thereby leading to self-made overcapacity which should not
be further encouraged through a block exemption.®® The Commission’s
view is further supported by the requirements of Art. 81(3) EC. The
combination of price fixing and output limitation is probably the most
effective way of restricting competition.®¢ Against this background, it
has even been argued that Art. 3 d cannot stand.?’

c) Restriction of the use of individual service
contracts

In a service contract the shipper typically undertakes to transport a
certain amount of cargo over a fixed period of time to one carrier or one
conference. In consideration, the carrier or conference agrees on a
certain rate and a defined level of service.® Contracts concluded with
one specific carrier may be tailored to suit the shipper’s needs for special
transport services. They can also be concluded for a longer period of
time, thereby creating financial stability for shipper and carrier.?® In an
individual contract, the negotiated price may be lower that the conference
tariff. This is the reason why conferences are interested in restricting
individual carriers’ power to enter into such contracts. The importance
of the availability of individual service contracts for the maritime transport
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industry can be seen from the consequences of the adoption of the
Ocean Shipping Reform Act (OSRA) in the United States (in force since
the May 1, 1999) which allows the unrestricted use of individual service
contracts and provides for the possibility to keep key information on
these contracts confidential. First evaluations of the new statutory
regime indicate a large number of such contracts and that the number
of conferences operating in the trade to and from the United States is
declining.%®

The regulation of service contracts is not mentioned in Art. 3 Regulati-
on 4056/86. That it should be exempted explicitly (an argument made
by TACA members in relation to joint service contracts)®! is doubtful for
a number of reasons. First, there is traditionally a difference between
contractual transport arrangements and transport carried out under a
common tariff.92 This distinction is at the basis of a British law from
1830% and also of the majority report of the Royal Commission on
Shipping Rings.? The conference system is based on a rate structure
governed by a common tariff; consequently, the regulation of contractual
transport arrangements does not constitute a typical conference activity
within the meaning of Art. 1(2)(b) of Regulation 4056/86 and the UNCTAD
code. Further, such contracts were introduced only after U.S. American
legislation banned loyalty contracts in 1984.% The definition of the term
.liner conference” in the UNCTAD code precedes this date. It could
also be argued that individual service contracts constitute a form of
non-conference competition. Although such contracts are carried out
by conference members, this is done outside the conference tariff
framework. According to the case law of the Court of Jutice,* an
exemption from the prohibition in Art. 81(1) EC may only be granted if
sufficient or workable competition continues to exist. The supply of
transport services on the basis of individual service contracts outside
the conference tariff system could be seen as a way to ensure
competition in the maritime transport sector. Further, it must be repeated
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that it is not the function of Art. 3 to ensure discipline among conference
members. The Commission was therefore right in deciding that ,the
group exemption for liner conferences contained in Regulation (EEC)
No 4056/86 does not authorise [...] a prohibition on individual service
contracts or restrictions, whether binding or non binding, on the contents
of such contracts®.%” It should also be noted that individual service
contracts are not subject to Art. 81 EC as such because they lack a
collusive element, but that a conflict may nevertheless arise if the issue
is regulated in a conference agreement.®

4, Conclusion

The three issues discussed above illustrate that the Commission in its
administration of Art. 3 of Regulation 4056/86 adopts a restrictive
approach. In rejecting the attempts of liner conferences to extend their
right to engage in collusive practices, the Commission ensures that
the interests of the shippers are taken into consideration as well and
that the aims of EC competition policy are respected in the field of
maritime transport. The principal idea behind EC competition law is
that a market economy ensures efficiency, increased innovation, lower
prices and, as a consequence, the best possible allocation of
resources.®® To date there is no case law of the Court in which it
addresses any of the above specific issues. In the only decision relating
to problems connected to the conference system, CEWAL, the Court
held that the block exemption for liner conferences is an exceptional
rule in the light of EC competition policy.' In view of the general rule
that exceptions are to be interpreted narrowly, it is very likely that the
Court will agree with the Commissions’ view once such a matter is
brought before it.
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Il The consortia block exemption
1. General aspects

The regulation of consortia has proven much less problematic than
that of liner conferences. There is as yet no Commission decision
stating that a given consortium does not conform to the requirements
of the block exemption.'® One reason for this may be that the consortia
block exemption does not allow for price fixing (see Art. 2 of Regulation
823/2000 and the preamble to Regulation 823/2000). Consortia normally
do not set uniform or common freight rates, though they may contain
certain rules on joint price fixing.'2 They aim at increasing the income
of companies by reducing the costs of liner shipping through
rationalisation. Therefore, they primarily affect the expenses incurred
by carriers.1%3

As was already stated, only services to and from one or more ports of
the Community are covered. As for the personal scope, Art. 1 provides
that the Regulation is applicable to consortia offering liner shipping
services only, as defined in Art. 2(2). According to Art. 2(1), the term
,consortium* refers to ,an agreement between two or more vessel-
operating carriers which provide international liner shipping services
exclusively for the carriage of cargo, chiefly by container, in relation to
one or more trades, and the object of which is to bring about cooperation
in the joint operation of a maritime transport service, and which
improves the service that would be offered individually by each of its
members in the absence of the consortium, in order to rationalise their
operations by means of technical, operational and/or commercial
arrangements, with the exception of price fixing“. This definition is
deliberately broad.'® It covers all types of consortia ranging from forms
that are highly integrated to types where the degree of joint activity is
much less advanced.'® It should be added that consortia cannot be
considered technical agreements in the sense of Art. 2 of Regulation
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4056/86 because such agreements aim exclusively at the technical
improvement of liner shipping services.'® Consortia do not aim at a
technical improvement of shipping only but are also based on profit-
making motives.'®” Consortia do not constitute mergers either because
they do not create permanently fused new entities that are legally se-
parate from the undertakings which created them. They normally include
a clause on a possible termination of the agreement.%

2. Relevant provisions in the context of the block
exemption

Art. 3 of Regulation 823/2000 provides for the consortia block exemption,
with Art. 3(2) listing in an exhaustive manner activities to which Art.
81(1) EC is not applicable.’® The wording is misleading insofar as it is
not the activity as such that creates a conflict with Art. 81(1) EC but
rather the collusive engaging in it.""? Art. 5 states alternative conditions
that must be satisfied in order for the group exemption to be applicable
in order to maintain sufficient competition in the market. Art. 6 states
that the market share of a consortium may not exceed 30 % if it operates
within a conference and 35 % if it operates outside a conference.
Consortia whose share is higher but still lower than 50 % may be eligible
for the exemption according to Art. 7 (notification of the Commission
which then must decide on the exemption). Art. 8 provides for cumulative
conditions relating to the availability of individual service contracts, the
right to withdraw from the consortium and the right to engage in
independent marketing if the consortium operates a joint marketing
structure. Art. 8(d) corresponds to Art. 4(1) of Regulation 4056/86 (non-
discrimination clause).
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3. Specific aspects
a) Land activities

The consortia block exemption can only cover maritime activities (Art.
1(1) of Regulation 479/92). This excludes the common provision of
land services such as for example the provision of land transport as
part of a multimodal transport operation."! According to the initial
proposal for the enabling Regulation,"? consortia offering multimodal
transport were included, but the European Parliament demanded that
they should be excluded and that multimodal transport should be
addressed outside specific maritime transport legislation.'® The only
inland activities that may be carried out by a consortium are those that
are either covered by Art. 3(2)(a)(ii) of the Regulation (pooling of port
installations) or by Art. 3(2)(c) (joint operation of port terminals and related
services). Joint installation of port facilities is not covered."* As a result,
inland transport services are subject to Regulation 1017/68 and inland
activities that do not constitute transport services fall under Regulation
17/62. Consortia agreements that cover such matters can only seek
for an individual exemption under Art. 81(3) EC.115

b) Consortia and capacity management
programmes

The position on capacity management programmes is much clearer
under Regulation 823/2000 than under Regulation 4056/86: Arts. 3(2)(b)
and 4 specifically allow for temporary capacity adjustments. However,
such programmes may not have the effect of keeping empty a certain
percentage of the available container slots. Rather, they must reduce
the number of sailings or the size of the vessels used on a certain
route. This ensures consistency with the regime for liner conferences
and avoides that carriers operating within a conference circumvent the
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TAA Decision by transferring rules on capacity management to a
consortium agreement existing within the conference concerned.'1®

4, Conclusion

The conclusion from the above is that the application of Regulation
823/2000 has not lead to major legal problems. In particular, the cases
of inland transport and capacity management are regulated in a clearer
manner than in the context of liner conferences, possibly because of
the problems the Commission had experienced in other contexts."” It
is therefore not surprising that the Commission was prepared to extend
the original exemption with only minor amendments.'®

lll. The relationship between Regulation 4056/86 and
Regulation 823/2000

Regulation 4056/86 contains detailed rules for the application of EC
competition law to the field of maritime transport. With the exception of
tramp shipping, this covers all types of restrictions that are within the
scope of Arts. 81 and 82 EC, including consortia. The lex specialis of
Regulation 823/2000 was adopted ,without prejudice to the application
of Regulation (EEC) No 4056/86“ (see Art. 1(1) of the enabling Regula-
tion 479/92). Given that Regulation 823/2000 contains rudimentary
procedural rules only, the interplay between the two Regulations is
particularly important in that context. Where Regulation 823/2000 lacks
the necessary specific provisions, the more general rules of Regulati-
on 4056/86 apply.'"®

As far as substantive law is concerned, liner conferences and consortia
are two distinct types of agreements subject to different Regulations.
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Difficulties may arise in relation to agreements containing rules on joint
price fixing. The Preamble of Regulation 823/2000 excludes joint price
fixing. An agreement inside a conference engaging in price fixing does
not constitute a consortium within the meaning of the Regulation.
Consequently, the entire agreement cannot be exempted. An exemption
under Regulation 4056/86 is also doubtful, in particular because
consortia typically do not offer a uniform or common freight tariff. In
such situations, the only possibility is to apply for an individual exemption
based on Art. 81(3) EC.'?° The same is true with regard to agreements
operating outside a conference that do not constitute a conference
themselves. Finally, consortia requiring their members to participate in
a certain conference cannot be exempted under Regulation 823/2000
since this would amount to a circumvention of the prohibition of price
fixing.*!

D. Conformity of the two block exemptions with the EC Treaty
I. Art. 3 of Regulation 4056/86 (liner conferences)

It has been stated on several occasions that, in spite of its cautious
attitude towards the liner conference block exemption, the Commission
does not consider it necessary to change or abolish the current
regime.'2 |t simply insists that, in order to ensure compliance with the
EC Treaty, Art. 3 of Regulation 4056/86 must be interpreted narrowly.?
This is, however, debatable for the reasons discussed below.

1.  Arguments relating to Art. 81 EC
In the economic literature on liner conferences, it is stated that their

market share is often above 50 %, that they often cooperate with non-
conference carriers, that they engage in price discrimination based on
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the value of the goods that are being transported and that they typically
charge higher prices than independent carriers. This begs the question
whether, from an economic viewpoint, liner conferences act as
monopolies.'? Whatever the answer to that question, in both cases
there are legal arguments putting the compatibility of the exemption
regime with Regulation 4056/86 in question.

a) If conferences do not act as an effective
monopoly

Ifitis assumed that conferences do not act as a monopoly, the question
arises whether they constitute a restriction to competition within the
meaning of Art. 81(1) EC. It has been argued that those who oppose a
block exemption must justify their view and therefore carry the burden
of proof for the existence of such a restriction.?® This has to be seen
against the background of the Court’s case law indicating a ,rule of
reason” approach.'? In Pronuptia,'?” the Court found that restrictions
to competition that are objectively necessary for the successful operation
of a franchise system do not constitute a restriction to competition within
the meaning of Art. 81(1) EC. This can be interpreted as meaning that
the Court is willing to balance the advantages and the disadvantages
of an agreement in relation to competition. If the former prevail, there
will be no prohibited restriction of competition.'?® Should this apply to
liner conferences that do not effectively act as a monopoly, then
arguments would have to be brought forward to justify that there is
nevertheless a restriction to competition.

Others maintain that those who seek an exemption must show that it
is possible on grounds of public interest as defined in Art. 81(3) EC.'»®
In this context, it can be argued that the rule of reason can in any case
not apply to price fixing arrangements. The price is the main instrument
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of competition and agreements to fix prices are expressly prohibited by
Art. 81(1)(a) EC. The reason for this is that such agreements effectively
exclude competition with regard to a crucial aspect of any market.
Consequently, any agreement to fix prices would constitute by its very
nature a restriction to competition.'3® Further, there may be more general
doubts as to whether a rule of reason approach is correct in the context
of Art. 81 EC since section 3 EC expressly recognises that some
restrictive practises are beneficial and therefore allowed.”' Further,
the Court has ruled that some practises per se constitute a restriction
to competition, regardless of any positive impact they may have on
competition.'2 In such contexts, there is no room for the application of
the rule of reason, ' meaning that it must be shown that an exemption
complies with the requirements of Art. 81(3) EC.

As for the statements in the preamble of Regulation 4056/86 that a
block exemption for liner conferences fulfils the criteria of Art. 81(3)
EC, they do not indicate that there has been a thorough analysis of Art.
3 Regulation 4056/86 in the light of the conditions laid down in Art. 81(3)
EC.13 In fact, the arguments that liner conferences ensure stability of
rates, that they provide a higher standard of service and that it is only in
such a framework that efficient liner shipping can be provided, have
been contested successfully. In spring 2001 the OECD invited
comments from interested parties on the subject of regulatory reform
in the maritime industry. Associations of shippers from the U.S.A,,
Canada and Europe conducted a survey among their members from
which it resulted that under the present system rates are more
volatile.® This is supported by figures provided by players that are in
favour of allowing joint price fixing. Further, since the advent of container
shipping the maritime transport industry has witnessed the emergence
of new independent operators that provide liner service, including multi-
modal transport, of a quality that is comparable to that of conference
carriers.'® Finally, many measures that enhance efficiency are taken
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outside the framework of conference agreements (the typical agreement
aiming at reducing costs and at increasing service is the consortium
where price fixing is not allowed). It should also be noted that in the
road and rail sectors, transport agreements similar to consortia
increased efficiency without having the power to fix prices.'¥” Therefore,
the arguments of rate stability, higher standard of service and increased
efficiency are not convincing. The conclusion must be that even under
the assumption that conferences do not function as an effective
monopoly the existence of a block exemption for price fixing
arrangements in maritime transport cannot be justified under Art. 81(3)
EC.

b) If conferences do act as a successful
monopoly

If it is assumed that conferences are able to act as a monopoly by
raising the price for maritime transport above the level that would prevail
in a competitive market, the arguments that have been presented above
are equally true. In addition, protection and cartel-like behaviour can
lead to inefficiency and reduced profitability. In such a situation there is
an incentive for holding overcapacities and there is not sufficient
pressure to increase internal efficiency. Another aspect is the relationship
between high transport prices and liberalisation of world trade: in some
cases the costs for maritime transport services are much higher than
the payable customs duties. In a situation where trade liberalisation
collides with a monopolistic liner shipping industry, it is not only the
consumer in the importing country and the exporters in the exporting
country who benefit from the liberalisation of trade but also the carriers
who capture some of the resulting benefits for themselves. Therefore,
trade liberalisation will not result in the desired benefits unless the
shipping industry is deregulated.'3®
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2. Arguments connected to legal basis provisions

Art. 87 of the Treaty (now Art. 83 EC) which is one of the legal basis
provisions of Regulation 4056/86 aims at giving effect to the principles
setoutin Articles 81 and 82 EC. The liner conference block exemption
differs from other block exemptions in so far as it does not affect ancillary
aspects of competition in the relevant market only but rather restricts
competition at its very centre by allowing joint price fixing. This
contradicts the basic principle of ensuring a process of effective
competition in order to achieve an efficient allocation of resources.®®
In that sense, Art. 3 of Regulation 4056/86 contradicts Art. 83 EC.'4°
Another legal basis provision for Regulation 4056/86, Art. 84(2) of the
Treaty (now Art. 80(2) EC), does not restrict the application of
competition law to the field of maritime transport. Therefore, a measure
may be based on this provision only if it complements general EC
competition law in the field of maritime transport based on the specialties
of this sector. Secondary legislation that constitutes a fundamental
restriction to, or the exclusion of, the application of basic principles of
EC competition law cannot be based on Art. 80(2) EC."' An exemption
for price fixing activities of liner conferences does constitute such a
fundamental restriction. Finally, Art. 73 EC contains special rules with
regard to state aids in the transport sector. By contrast, there is no
similar provision which would allow for a derogation from Arts. 81 and
82 EC EC. It must therefore be concluded that a derogation in the form
of price fixing is not envisioned by the Treaty.'42

3. Conclusion
Resulting from what is stated above, it becomes clear that the liner

conference block exemption does not conform to Arts. 80(2), 81 and
83 EC. However, the Commission can only interpret secondary
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legislation but not abolish it, and Regulation 4056/86 is a measure of
unlimited validity. Therefore, a reassessment at the time of renewal is
excluded.'?

Il. Art. 3 of Regulation 823/2000 (consortia)

Consortia limit competition and consequently, constitute agreements
that restrict competition within the meaning of Art. 81(1) EC. This means
that a justification of the consortia block exemption must be assessed
in the light of the requirements of Art. 81(3) EC. Under the regime of
Regulation 823/2000, agreements on price fixing are prohibited.
Therefore, the gravest impediment of the liner conference block
exemption, as far as coherence with Art. 81 EC is concerned, does not
exist in this context. Secondly, the block exemption for consortia is
sufficiently beneficial for the public interest. Consortia rationalize liner
shipping through such activities as vessel sharing etc., rendering the
industry more efficient. Shippers profit in the form of a better quality of
shipping services and of reduced costs. Here, the forces of competition
will ensure that a reduction in costs will be passed on to the shippers.'#
This justifies the conclusion that the consortia block exemption conforms
to Art. 81(3) EC. Perhaps the fact that the shippers themselves judge
the consortia block exemption positively' is the best proof that the
exemption is sufficiently beneficial not only for the carriers..

E. Conclusion
This paper has examined the two block exemptions existing in the field
of maritime transport, one for joint price fixing activities of liner

conferences and one for consortia. The liner conference block
exemption was found to be so problematic that it must be considered
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contradictory to Art. 81(3) EC. By contrast, the consortia block exemption
does not give rise to such problems. From a legal perspective at least,
EC maritime competition policy must draw its conclusions from these
findings. First, it is justified to grant a block exemption to consortia
agreements as first done through Regulation 870/95, and to continue
such a regime done through the adoption of Regulation 823/2000. Given
that the main reason for the agreements among carriers is that the
liner shipping industry is faced with a number of structural difficulties
peculiar to the sector, the consortium, a form of structural cooperation,
is the best answer to solve or at least reduce the impact of such
problems. Thus, the uneven distribution of cargo on the inbound and
outbound leg of a journey can, at least in parts, be overcome by offering
round-the-world services. The consortium is the forum to coordinate
the complicated logistics of such an activity. The problems arising out
of seasonal changes in the cargo volume can be battled by shipping
more refrigerated products. The investment in warehouses and
containers with refrigeration capacities can again be borne by an alliance
such as the consortium.

The situation is different for the liner conference block exemption. This
exemption is not only a breach of Art. 81(3) EC, conferences are also
not essential to ensure a stable liner shipping industry. This is indicated
by the first reactions of the shipping industry to regulatory reform in the
U.S.A."8 Since the Ocean Shipping Reform Act came in force in 1999,
transport to and from the U.S.A. is conducted in large parts under indi-
vidual service contracts outside the conference tariff system. From
1997 to June 2000, the number of conferences operating in trade to
and from the U.S.A. dropped from 32 to 22. Yet, in 1999 and 2000 the
profitability of liner shipping companies increased. This indicates thata
reduced power of conferences to fix prices does not lead to a break-
down of the liner shipping market due to cut-throat competition.
Therefore, liner conferences are not essential for ensuring stability in
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the market for maritime transport services. It should also be noted that,
although Art. 3 of Regulation 4056/86, as interpreted by the Commission,
already constitutes a unique and generous treatment of liner shipping,
the carriers have tried to engage in even worse restrictions to
competition such as price fixing for the inland leg of multimodal
transport, capacity reduction arrangements that prescribe to leave a
certain percentage of slots on each vessel empty, restriction of the
capacity of the carriers to enter into individual service contracts, and
the use of fighting ships. All of these were considered breaches of Art.
3 of Regulation 4056/86 by the Commission and, in the last case, the
Court. Therefore, from a legal perspective, the Council should decide
to abolish the block exemption under Regulation 4056/86, without any
form of replacement. As long as a measure to this effect is not taken,
the sailor will not sober up and the liner shipping industry will continue
to stagger along like a drunkard.
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Uta HUhn, Die Waffen der Frauen: Der Fall Kreil - erneuter Anlass
zum Konflikt zwischen europaischer und deutscher Gerichtsbarkeit?
EuGH, Urteil vom 11.1.2000 in der Rs. C-283/98, Tanja Kreil/BRD
Thomas Oberer, Die innenpolitische Genehmigung der bilateralen Ver-
trage Schweiz - EU: Wende oder Ausnahme bei aussenpolitischen
Vorlagen?

Georg Kreis, Gibraltar: ein Teil Europas - Imperiale oder nationale
Besitzanspriiche und evolutive Streiterledigung.

Beat Kappeler, Europaische Staatlichkeit und das stumme Unbeha-
gen in der Schweiz. Mit Kommentaren von Laurent Goetschel und
Rolf Weder.

Gursel Demirok, How could the relations between Turkey and the
European Union be improved?

Magdalena Bernath, Die Europaische Politische Gemeinschaft. Ein
erster Versuch flir eine gemeinsame europaische Aussenpolitik

Lars Knuchel, Mittlerin und manches mehr. Die Rolle der Europai-
schen Kommission bei den Beitrittsverhandlungen zur Osterweiterung
der Europaischen Union. Eine Zwischenbilanz.

Perspektiven auf Europa. Mit Beitrdgen von Hartwig Isernhagen und
Annemarie Pieper.

Die Bedeutung einer lingua franca fir Europa. Mit Beitrdgen von
Georges Ludi und Anne Theme.

Felix Dinger, What shall we do with the drunken sailor? EC Competition
Law and Maritime Transport.
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